In reaching its conclusion that hearsay evidence may constitute substantial
evidence, the Supreme Court placed considerable weight on the fact that "courts
have recognized reliability and probative worth of written medical reports even
in formal trials and while acknowledging their hearsay character have admitted
them as an exception to the hearsay rule," 402 U.S. at 407.  The Court further
indicated that there exists a uniform court recognition of "reliability and
probative value" in written medical reports.  402 U.S. at 405.

Our review of the subject hearsay evidence discloses the existence of none
of the above-noted safeguards. MSHA's evidence is extremely narrow and inconclusive.
It consists totally of unclarified hearsay without any indications of the circum-
stances under which statements were obtained, without contemporaneous corroborating
notes, and without certainty within the "declarations themselves.  The haphazard
investigation which overlooked a number of qualified persons who might have
installed the cover plate was By no means a "careful endeavor." The Secretary's
failure to call Marge Theil and/or John Cerise is similarly lacking in care,
This house of cards is not by any measure "impressive."

The Court in Perales was also influenced by the fact that the claimant
failed to seek issuance of the subpoena for the presence of the reporting physicians
notwithstanding notification that the medical reports were on file and were
available for claimant inspection prior to hearing.

In the instant case Commission Procedural Rule 59, 29 ;CFR Section 2700.59
effectively denied Mid-Continent the right to discover, prior to hearing, the
identity of declarants John Cerise and Marge Theil kj.  Therefore Mid-Continent
cannot properly be faulted for failure to seek a subpoena prior to hearing.  Nor
can this failure be utilized as it is by the majority, to give support to their
findings. Moreovert in view of the weak and insubstantial evidence introduced
by the Secretary, the party with the burden of proof, we have no difficulty in
understanding why Mid-Continent apparently decided not to seek the issuance of
subpoenas commanding the presence of declarants Cerise and Theil.

Lost in all the pirouetting is the basic proposition that the government
has the burden of proof.  Accordingly, its failure to adequately explain why it
did not even attempt to subpoena the declarants who were apparently still living

k] Although the name John Cerise, along with numerous other Mid-Continent
employees, appears in the MSHA Investigative report, there was no prior indication
that Mr. Cerise knew, or disclosed to MSHA the name of Marge Theil, as the one
who "probably" installed the cover plate. Moreover, to recommend, as the majority
does, that Mid-Continent should have attempted to "determine what he (Cerise)
had told MSHA" (Slip op. at 6; emph. added) reflects a potentially serious
insensitivity to the parameters of the protections afforded miners under Section
105 (c), which prohibits interference with miners in the exercise of their
statutory rights.  We have found no record indication supporting the contention ,
that Mid-Continent knew of John Cerise as the one who would have, or the one who did
state that Marge Theil "probably" installed the subject cover plate.
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